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Recep Şentürk is the President of Ibn Haldun University (IHU). 
Professor Şentürk holds a PhD from Columbia University, Depart-
ment of Sociology, and specializes in civilization studies, sociology 
and Islamic studies with a focus on social networks, human rights, 
and modernization in the Muslim world. Among his books in En-
glish are, Narrative Social Structure: Hadith Transmission Network 610-
1505, and in Turkish; Open Civilization: Towards a Multi-Civilizational 
Society and World; Human Rights and Islam: Sociological and Jurispru-
dential Approach; Ibn Khaldūn: Contemporary Readings; Malcolm X: 
Struggle for Human Rights, Social Memory: Hadith Transmission Net-
work 610-1505. Dr. Şentürk’s work has been translated to Arabic, Jap-
anese and Spanish.

Muhammed Said Bilal is a PhD candidate at Istanbul Universi-
ty Faculty of Law and he is a research assistant in the department 
of Constitutional Law. Mr. Bilal graduated from Ankara University 
Faculty of Law in 2009. He did his first MA study in Brunel Univer-
sity London on International Human Rights Law and did his sec-
ond MA in Ibn Haldun University in Civilization Studies, where 
he has written a dissertation on the constitutional developments in 
the late Ottoman Empire. His academic interests include Human 
Rights in Islam, Islamic political thought, and the Late Ottoman 
constitutional developments.





CONTENTS

List Of Abbreviations     13

Preface     13

Introduction     19
Ottoman Reform (Tanzimat): From Justice to Rights     21
Survey     35
Methodology and Sources     45

Chapter One | Conceptual Framework     53
The Concept of Human Rights     55

The Restriction of Political Authority as an  
Instance of Protection of Human Rights     58

Definition of Political Authority     59
The Restriction of Political Authority     63

The Restriction of Political  
Authority in Islamic Jurisprudence     64

Definition of Islamic Jurisprudence     64
Political Authority in Islamic Jurisprudence     67
The Conformity of the Ottoman  
Legal System with Islamic Jurisprudence     69

The Formation of Human Rights in the Ottoman Empire 
in terms of the Restriction of Political Authority     73

A Methodology Problem in Ottoman Historiography     73
Phases of the Formation     74

From Feudalism to Absolutism (16th Century)     74
From Absolutism to Pre-modern  
Constitutionalism (17th-18th Century)     79
From Pre-modern Constitutionalism to Modern 
Constitutionalism (19th Century)     84

The Concept of Constitutional Document     87
Definition of “Constitution”     87
Definition of “Constitutional Document”     92

Features of Constitutional Documents     92
Legal Characteristics of the  
Late Ottoman Constitutional Documents     93

Chapter Two | The Theoretical  
Groundings Of Human Rights In Islam     97

Constitutional Documents in the Early History of Islam     99
The Covenant of Madīna     100
The Pact of Umar     101



Theories      103
The Theory of Rights Based on  
Justice and Reaction to Injustice     104
The Theory of Rights Based on Dignity (Karamah)     107
The Theory of Rights Based on Ḥusn (Beauty) and Qubḥ 
(Ugliness)     113
Theories of Rights Based on the Immunity of Rights     115

The Theory Based on Maṣlaḥa (the Theory of Maṣlaḥa)     115
The Theory Based on Ihtiṣas (the Theory of Ihtiṣas)     117
The Theory Based on Iṣmah (the Theory of ‘Iṣmah)     119

Rights of Humanity in Islamic Jurisprudence:  
Iṣmah bi ‘ l-Ādamiyyah     123

Chapter Three | Constitutional Documents In  
The Late Ottoman Empire     133

Documents     135
The Charter of Alliance (Sened-i İttifak)  
(17 Şaban 1223 H.-7 October 1808 C.)     135

Rights and Freedoms Protected in the Document     137
In the Context of Rule of Law     137
In the Context of Presumption of Innocence     138
In the Context of the Right to Life  
and the Right of Property     138
In the Context of the Right of  
Physical Integrity and Prohibition of Torture     138
In the Context of the Principle of  
Proportionality in Tax Farming     139

The Imperial Edict on the Limitation of Confiscation (1826)     139
The Imperial Edict of The Rose Chamber (Tanzimat Fermanı)  
(26 Şaban 1255 H.-3 October 1839 C.)     140

Rights and Freedoms Protected in the Document     141
In the Context of Rule of Law     142
In the Context of the Right to Life     142
In the Context of the Right to Personal Integrity     142
In the Context of the Right of Property  
and Prohibition of Confiscation     143
In the Context of the Fair and Public Trial  
and Individual Criminal Responsibility     144
In the Context of Equality  
and Prohibition of Discrimination     144
In the Context of the Principle of  
Proportionality in Tax Farming     144
In the Context of Freedom of Expression  
and Chair Immunity     145



Imperial Edicts on the Prohibition of Slavery and Slave Trade 
(1847-1857-1867-1869-1891-1909)     146
The Imperial Edict on the Re-regulation of Jizya  
(7 Recep 1271 H.-26 March 1855)     148
The Imperial Edict of Reform (Islahat Fermanı)  
(11 Cemaziyülahir 1272 H.-28 February 1856 C.)     150

Rights and Freedoms Protected in the Document     151
In the Context of the Right to Life     151
In the Context of Right to Personal Integrity  
and Prohibition of Torture     152
In the Context of Right of Property     152
In the Context of the Fair and Public Trial  
and Right of Legal Remedies     153
In the Context of Equality and  
Prohibition of Discrimination     153
In the Context of Freedom of Religion     154
In the Context of the Principle of  
Proportionality in Tax Farming     155
In the Context of Freedom of Expression  
and Chair Immunity     155
In the Context of Right to Education     155
In the Context of Minority Rights     157

The Imperial Edict on Justice (Ferman-ı Adalet)  
(13 Zilkade 1292 H.-11 December 1875 C.)     158

Rights and Freedoms Protected in the Document     158
In the Context of the Right to Life     158
In the Context of Right to Personal Integrity, Liberty, and 
Prohibition of Torture and Forced Labor     159
In the Context of the Right of Property      159
In the Context of the Fair Trial  
and Right of Legal Remedies     159
In the Context of Right to Equality  
and Non-discrimination     160
In the Context of Freedom of Religion     160

An Overview of the Constitutional Documents in Terms of 
Fundamental Rights     163

Chapter Four | The Foundation And Motivation Of The Late  
Ottoman Reforms On Human Rights     165

Basic Parameters of the Constitutional Reforms     169
Metamorphosis of the Empire into a Modern State     171
Ulamā (Sharīʿah Experts)     178
International Impositions     181
Bureaucracy     183



Categorization of Rights in terms of Jurisprudential Foundations     185
The First Group of Rights     185
The Second Group of Rights     186
The Third Group Of Rights     187

Chapter Five | The Right To Life     191
Documents, Subsidiary Legislation and Jurisprudential Practice     195
Islamic Jurisprudential Foundations  
and Contemporary Groundings     205

The Jurisprudence     205
Reactions and Groundings of  
Contemporary Muslim Thinkers     209

The Abolition of Execution without Trial (the Arbitrary al-qaṭl 
Siyāsatan): As an Example of the Effects of Bureaucracy     215

The Concept of al-qaṭl Siyāsatan     215
The Jurisprudential Institution of al-qaṭl Siyāsatan     217
The Execution without Trial  
(the Arbitrary al-Qaṭl Siyāsatan)     221

The Structure of the Ottoman Society in terms of their Positions 
before the Execution without Trial     222

Subjects     223
Ruling Class     223

Members of the Dynasty and the Sultan     223
Ulamā Class     224
Military Class     225

Developments on al-qaṭl Siyāsatan in the 19th Century     226

Chapter Six | The Right To Personal Integrity     229
Documents and Subsidiary Legislation     233
Islamic Jurisprudential Foundations  
and Contemporary Groundings     239

The Jurisprudence     239

Torture to Extract Confession (Forced Confession): As an  
Example of the Effect of Ulamā and the Superiority of Sharīʿah     247

Procedural Law and “Means of Proof ” Under Islamic Law     249
The Status of Illegally Obtained  
Evidences in Due Process in Islamic Law     251
The Status of Forced Confession in  
Due Process under Islamic Law     253
The 16th Century Practices     254
Reactions of Ulamā     256
The Status of Forced Confession in the Late Ottoman Law     258



Chapter Seven | The Right Of Liberty     261
Documents and Subsidiary Legislation     265
Islamic Jurisprudential Foundations and  
Contemporary Groundings     269

The Jurisprudence     269
Groundings of Contemporary Muslim Thinkers     273

The Formation and Reformation of Prison in the  
Ottoman Empire: As an Example of International Impositions     277

The Formation of Prison as a Liberty  
Binding Punishment in the West     278
The Formation of Prison in the Ottoman Empire     280
Legal Initiatives to Enhance the Condition of Prisons     284

Chapter Eight | The Right To Equality     285
Documents, Subsidiary Legislation and Practice     291
Jurisprudential Foundationsand Contemporary Groundings     295

The Jurisprudence     295
Groundings of Contemporary Muslim Thinkers     296

Equality in Testimony before the Nizamiye Court:  
As an Example of the Effects of the Modernization of the State     301

The Nizamiye Courts in terms of Modernization of the State:  
the Courts for the Citizens     301
The Maẓālim Courts as a Means of  
Legitimacy in terms of Nizamiye Courts      305
The Status of Testimony in Due Process in  
Islamic Jurisprudence and Maẓālim Courts     307

Chapter Nine | The Distinctive Features Of The Protection  
Of Human Rights In The Late Ottoman Empire     311

Depending on Islamic Jurisprudence     315
Mutual Relationship of Rights and Responsibilities     319

Conclusion     323

Bibliography     333





LIST OF ABBREVIATIONS

Art.  : article
AÜHFD  : Ankara Üniversitesi Hukuk Fakültesi Dergisi
AÜSBFD  : Ankara Üniversitesi Sosyal Bilimler Fakültesi Dergisi
ÇTTAD  : Çağdaş Türkiye Tarihi Araştırmaları Dergisi
d.  : date of death
Diss.  : dissertation
DTCFD  : Dil Tarih Coğrafya Fakültesi Dergisi
DÜHFD  : Dicle Üniversitesi Hukuk Fakültesi Dergisi
DÜSBED : Dicle Üniversitesi Sosyal Bilimler Enstitüsü Dergisi
Ed.  : editor
Eds.  : editors
ff.  : and the following pages
GÜHFD  : Gazi Üniversitesi Hukuk Fakültesi Dergisi
h.  : hegira calendar
HÜİFD  : Harran Üniversitesi İlahiyat Fakültesi Dergisi
Ibid  : in the same source
İÜHFM  : İstanbul Üniversitesi Hukuk Fakültesi Mecmuası
MÜİFY  : Marmara Üniversitesi İlahiyat Fakültesi Dergisi
No.  : number
OMÜİFD : Ondokuz Mayıs Üniversitesi İlahiyat Fakültesi Dergisi
OSAV  : Osmanlı Araştırmaları Vakfı
Pg.  : page
pp.  : between pages
SCJO  : Supreme Council of Judicial Ordinances
TBMM  : Türkiye Büyük Millet Meclisi
Trns.  : translator
 Vol.  : volume





1 3

PREFACE

What did prompt and guide the late Ottoman constitutional 
reforms: political expediency or religious legitimacy? In the pres-
ent literature, the dominant view is that the Western pressures af-
fected the Ottoman constitutional reforms as a compromise for 
political expediency. Yet there are those who critically analyse this 
view and argue otherwise. This book also attempts to answer this 
controversial question through the survey of constitutional docu-
ments from that period and the political context that gave rise to 
them. It reflects the extensive knowledge of a mentor on human 
rights in Islam and the legal approach of a mentee. The chief ob-
jective of this joint research is to explore the logic or the legal rea-
soning behind the human rights protections in the late Ottoman 
period as manifested in the constitutional documents.

This book demonstrates the changing theories and the 
praxis of human rights in Islam using the example of the late Ot-
toman legal system. Although there is a fast-growing literature 
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on human rights in Islam, we observe that human rights in the 
late Ottoman Empire is not a common subject in this literature. 
Yet, the late Ottoman constitutional reforms have a very signifi-
cant place in the history of human rights in Islam because during 
this period the Ottoman state abolished slavery, the ḏhimmī sta-
tus and the jizya tax, while adopting universal citizenship for all 
Ottoman citizens with equal rights and duties along with the 
constitutional and the parliamentary system. Today, students 
of human rights in Islam continue discussing these questions 
without knowledge of what Ottoman Muslims thought and did 
about them. This book documents how the Ottoman scholars 
and rulers dealt with many of the questions Muslims face even 
today regarding human rights and minority rights in Islam. Yet 
the present generation of researchers and even the Muslim pub-
lic have a very limited, if any, knowledge about the changing the-
ory and practice of human rights in this period. We attempt to 
fill this gap without any claim to be exhaustive.

Ottomans adopted the theory of ‘iṣmah from classical Islam-
ic law with a universalistic notion of Islamic jurisprudence. Strik-
ingly, the universalistic understanding and practice of Islamic 
law grounds legal capacity (al-ahlīyyah) on being human instead 
of being Muslim or citizen. Ottomans inherited this universalist 
approach mainly from the writings of the scholars of the Ḥanafī 
School and followed its practice by the previous states such as the 
Umayyads and the Abbāsids. In that sense, Ottoman legal reforms 
during the nineteenth-century provides an intriguing example 
to demonstrate continuity and change in Islamic law and human 
rights in Islam in response to modern developments in the world. 
This is because the theory of ‘iṣmah mostly depends on Ḥanafī 
School of Fiqh and the Ottoman legal system was officially op-
erating through this school. The nineteenth-century, on the oth-
er hand, was a modern age with the rooted transformations in the 
Ottoman institutions, administration and legal system in which 
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modern state sovereignty has begun to appear. Nevertheless, it 
did not transform into a solely secular system and continued to 
be based on Islamic principles. This transitional age, therefore, 
provides us a perfect example to conduct comparative studies be-
tween Human Rights Law and Islamic Law.

The Ottoman Empire underwent remarkable constitution-
al movements in the nineteenth-century. Throughout the century, 
numerous constitutional documents appeared between 1808 and 
1875, which is characterized as “the Tanzimat period” in litera-
ture. These documents were the very first written official charters 
that formally guaranteed and declared in writing the fundamental 
rights of all Ottoman subjects, be they Muslims or non-Muslims. 
In the previous period, these rights existed in practice and in the 
Fiqh literature but there was no need to make an official declara-
tion about them to the public following the example of European 
and American declarations.

The question whether the rights, which these documents 
guaranteed, were shaped in conformity with classical Islamic 
jurisprudence or appeared under the influence of western insti-
tutions has been controversial in academic circles for a number of 
decades. Situating the discussion in the context of human rights 
in Islam and the history of law, in an interdisciplinary approach, 
we will attempt to unveil the Islamic jurisprudential foundations 
of the constitutional documents in terms of fundamental rights.

The concept of `iṣmah has been utilized to protect and guar-
antee fundamental rights in Islamic jurisprudence since the very 
beginning of fiqh. In this book, we will examine the influence of 
the concept of `iṣmah on the human rights protections of the Ot-
toman Constitutional documents in an attempt to illustrate Islam-
ic jurisprudential foundations for such protections.



1 6

Human Rights In The Ottoman Reform: Foundations, Motivations And Formations

The contention of this book is substantiated by the fact that, 
along with many other variations, the late Ottoman constitutional 
reforms in the Tanzimat era were carried out (i) as a consequence 
of the metamorphosis of the Empire into a modern state, (ii) were 
considerably in favour of the bureaucratic class, (iii) were paying 
regard to the expectations of the Ottoman and the Western pub-
lic, and most importantly (iv) had been in conformity with Islam-
ic jurisprudence.

We aim to present a well-documented and grounded study 
to those who are interested in the theory and practice of human 
rights in Islam, constitutional developments of the Ottoman Em-
pire, and legal transformations in the late Ottoman Empire while 
carefully preserving religious legitimacy of law. With this book, we 
aim to contribute to both the theoretical and legal discussions on 
human rights in Islam and the search for how to implement it in 
the contemporary world.

We would like to thank all down at the lecturers, colleagues, 
administrative staff, and librarians of Ibn Haldun University. They 
highly interested in our project and always gave great advice and 
support to us for its progress. We are especially grateful to Mr. 
Savaş C. Tali and his editing team who made great efforts in every 
phase of the publishing process.

    Recep Şentürk
     Muhammed Said Bilal 
    Istanbul, 2020
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