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Abstract

This chapter seeks to recapture the classical tradition of Islamic jurisprudence that recognizes
universal human rights irrespective of religious status, gender, place, or time. It shows how the loss of
this tradition has resulted in a human rights dependency on the West and a lagging record of religious
freedom and democracy in Muslim-majority countries. In contrast to the Shaffi doctrine that accorded
civil rights by the state, the ancient Hanafi school emphasized human inviolability—and the innate
rights that derive from it—as God-given, universal, and applicable to all societies from the beginning
of time. The chapter traces the origins and development of this school of jurisprudence to demonstrate
how it reflects the earliest and richest Islamic principles. In developing the doctrine of human
inviolability, classic Islamic scholars emphasized axiomatic rights—such as life, freedom of worship,
and property—as obligations on political authorities and limits on state power. This fostered a
cosmopolitan jurisprudence that contributed to the flourishing of Islam's great civilizations and could
aid in its rejuvenation in the modern world.

Keywords: Islamic jurisprudence, human rights, human inviolability in Islam, Hanifa School of Law,
Islamic civilization, universal rights, religious freedom, property rights in Islam, apostasy penalties

Subject: Comparative Religion, Sociology and Anthropology of Religion, Religion and Politics, Religious
Issues and Debates

In the diversity of their religious communities, Muslim cities of the Middle Ages, such as Istanbul,
Jerusalem, Baghdad, Samarkand, Bukhara, and Cairo, looked like the modern New York, San Francisco,
Berlin, Paris, and London. In contrast, European cities during the Middle Ages were quite homogeneous,
usually encompassing one predominant Christian denomination. This continued more or less until the
second half of the nineteenth century. Since then Western cities have clearly turned into cosmopolitan
metropolitan centers housing diverse faith and ethnic groups.

What made Muslim cities during the Middle Ages similar to modern cosmopolitan centers? I contend that it

was because they operated under norms of Islamic jurisprudence regarding universal human rights,
particularly freedom of religion. This finding is surprising given the lagging status of religious freedom in
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many Muslim-majority nations today, and it suggests that recovering that classical Islamic tradition could
have enormous global significance.

In previous research I demonstrated that the inviolability of human beings (ismah al-ddamiyyin) has been
one of the most fundamental principles of Islamic law and morality.l In this chapter I would like to explore
the reason that this was so, or, more plainly put, how universal human rights were grounded in Islamic
jurisprudence. Paradoxically the ages-old tradition of advocating universal human rights in Islamic
jurisprudence has been almost completely forgotten today as the Muslim world suffers from human rights
dependency on the West.

I will try to answer the following question: Why should all human beings be inviolable according to Islamic
jurisprudence? As I demonstrated in previous work, Muslim jurists are divided on the issue of human rights.
One group, led by the Shafii School, advocates for civil rights only, that is, the rights of citizens specifically
accorded by the state. Another group, led by the Hanafi School of law, advances rights for all human beings
regardless of innate, inherited, or acquired qualities L such as sex, race, religion, and citizenship. My focus
here is on these “universalist” Muslim jurists who ground human rights in classic Islamic jurisprudence. By
surveying selected works from Abu Hanifa (d. 767) to Huseyin Kazim Kadri (d. 1934), I will demonstrate the
continuity of a universal human rights tradition in Islamic jurisprudence from the eighth century until the
era of legal secularization in the Muslim world during the early twentieth century. After legal secularization
severed intellectual ties with the Islamic legal tradition, the Muslim world became dependent on Western
human rights discourse, if not opposing it. I will conclude by offering an explanation for this fateful
discontinuity.

Classical Islamic jurisprudence accepted the right of the inviolability of human beings from the time of
Prophet Muhammad (d. 632) fifteen centuries ago. However, classical Muslim jurists never claimed that
they were the fathers of the idea of universal human rights. On the contrary, they claimed that human
inviolability is accepted by all religions since the time of Adam. Thus it is a universal rule that constitutes
the foundation of all legal systems past and present. Consequently they called the rights that are covered by
inviolability axiomatic rights (daruriyyat), foundations or fundamental principles (usul), and universal
rights (kulliyyat), which include the right of the inviolability of life, property, mind, religion, family, and
honor. These rules, which constitute a special set of laws in Islamic law, constitute the common ground
between Islamic and non-Islamic legal systems. According to Islamic jurisprudence, the rules in this
category do not get abrogated (naskh) since they are universal and transcend time and space, unlike other
legal rules, which may change from religion to religion depending on time and geography. This approach
provides a way to justify universal human rights based on eternal precedence. At the same time, it
demonstrates that classical Muslim jurists produced a nonexceptionalist jurisprudence and legal
philosophy.

Such a claim to Islamic exceptionalism would be against Islam's self-perception, the way it presents itself
in the Qur’an and the sayings of Prophet Muhammad. Islam sees itself as the restoration of the eternal
religion of God since the beginning of time rather than a new religion. All the prophets who came earlier are
mentioned in the Qur’an with great respect, including Adam, Noah, Moses, and Jesus. Muslims are required
to believe in all the prophets, and they venerate the Virgin Mary as well, after whom a chapter is named in
the Qur’an. Therefore Islam presents itself as the authentic continuation of the previous heavenly religions
rather than their replacement. For this reason, claiming that Islamic law is the first law that granted
universal human rights would contradict this concept of religion and law in Islam. This approach is
diametrically opposed to Eurocentric exceptionalism, with its claim that universal human rights emerged
for the first time in the European secular legal culture. Classical Islam gives priority to emphasizing the
common ground and continuity among religions rather than religious innovation.

220z 1equiaydag 0 uo Josn AlsiaAlun ejifeyy uig peweH Aq 01£9SZE6/491deYd/EE/GZ/4000 W0 dNo olWapeD.//:Sd)ly WOl papeojumod



p. 292

p. 293

I divide civilizations into two groups: open civilizations and closed civilizations. An open civilization does
not see itself as the only civilization. It respects other civilizations and supports a world order where
multiple civilizations can coexist. In contrast, a closed civilization sees itself as the only true civilization and
tries to eliminate all other cultures to establish a world order with a single dominant civilization. Classical
Islam belongs to the first category, as it established an open civilization extending from Andalusia to India,
where Muslims, Christians, Jews, Buddhists, Hindus, and Zoroastrians lived together. Consequently one can
say that Muslims experienced in the Middle Ages what the West came to experience only recently. This
historical phenomenon brings to mind the following question: Why did Muslims establish an open
civilization during the Middle Ages while most of the other religious groups established closed civilizations?
How could Muslims accommodate members of diverse civilizations under a polity? In other words, what
was the legal and political infrastructure on which civilizational pluralism was founded?

My answer to these questions comes from Islamic jurisprudence, which provided human rights to people
regardless of their religion and civilization. It is commonly known that Islam provides human rights to the
People of the Book. What is less commonly known is that the universalist Islamic legal tradition provides
the same rights to all human beings regardless of their religion. The concrete historical evidence for this is
the case of India, where Buddhists and Hindus enjoyed the same rights Christians and Jews enjoyed in
Andalusia. If Islamic law had given human rights only to the People of the Book, the Buddhists and Hindus
would not have been given these rights, which they enjoyed under Islamic rule for centuries.

Islamic law thus granted human rights by allowing legal pluralism, which may be seen as an extension of
freedom of religion, whereby different religious communities can practice their traditional laws if they
prefer to do so. This is what is commonly known as the Ottoman millet system. Prior to secularization,
religious law was an important part of religion. Depriving people of the practice of the law of their religion
would have been a source of discontent among the subjects whose behavior was guided by the norms of
religious laws. Consequently Islamic law is an “open law” in the sense that it allows not only multiple
Islamic schools of law (madhahib) to coexist but also non-Islamic legal systems to be implemented at the
same time in the same society.

At this point I should mention another important characteristic of Islamic law: it belongs to the Western
legal tradition because Islam belongs to the Western Abrahamic religious tradition, along with Judaism and
Christianity. It is commonly known that historians of religion group Islam under the category of Western
religions vis-a-vis Eastern religions. Therefore it would be inconsistent not to consider Islamic law as part
of the Western legal tradition. In addition to their common historical roots, Islamic law reflects many
commonalities L with the Jewish, Christian, and Roman laws, and with modern Western jurisprudence as
well. This is not to deny the significant differences from Jewish, Christian, Roman, and modern secular
jurisprudence. But one of the important areas where classical Islamic law reflects significant commonalities
with the modern Western legal tradition is the area of universal human rights. This may be attributed to the
fact that they all originate from the same Abrahamic legal tradition.

To understand the Islamic cosmopolitan tradition we must explore the roots of universal human rights and
fundamental freedoms in the teaching of Prophet Muhammad and how later generations of Muslim jurists
built on his legacy and systematized it. This survey will demonstrate the continuity in the universalist
tradition in Islamic jurisprudence until the twentieth century.
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Prophet Muhammad's Farewell Sermon: Universalizing Human Rights

The Farewell Sermon of Prophet Muhammad® vividly illustrates his contribution to the development of
human rights and how he laid the foundations of the idea of universal human rights in a world previously
dominated by tribalism.’ He gave this sermon to a large group during his last pilgrimage to the Holy Ka’ba
in the square of Arafat a few months prior to his death. Hence the title Farewell Sermon.

In his Farewell Sermon Prophet Muhammad said,” “0 people! Your lives and your property, until the very
day you meet your Lord, are as inviolable to each other as the inviolability of this holy day you are now in,
this holy month you are now in, and this holy city you are now in. Have I conveyed the divine message?—O0
Allah, be my witness!””

This instruction is about the inviolability of life and property. In the original Arabic the term haram is used
to indicate inviolability and sanctity. It was used even during the pre-Islamic period and was attributed to
human beings, times (months, days), places (Mecca), and objects (idols in the Ka’ba). For instance, al-shahr
al-haram means “the inviolable month”; al-masjid al-haram means “inviolable temple.” Prior to Islam,
Arabs considered four months sacred and thus inviolable: Muharram, Dhi’l-Qa’da, Dhi’l-Hijjah, and Rajab.6
During these months people were inviolable according to the Arabic custom. Likewise according to the
Arabic custom, the Ka’ba was a sacred place in which human beings were inviolable.

Therefore human inviolability during the pre-Islamic period was limited in time and space. This limitation
was a deviation from the laws set by Abraham, the architect of the Ka’ba. For Arabs, such a limited rule of
law, security, and peace was needed to make Hajj and commerce possible in Mecca, which they needed to
generate income. People were inviolable only in the Ka’ba (Masjid al-Haram) and during the four haram
months. This allowed for the powerful Arab tribes to exercise their will in a legally and morally unbound
manner during L the rest of the year. However, because total anarchy would have caused the collapse of the
economy, they maintained four holy months during which commercial and religious activities could be
carried on in peace.

With his statement Prophet Muhammad abolished these time and place limitations, thus universalizing
human inviolability in all times and places. This was a revolution against the Arab custom and could easily
have been rejected by the community. Prophet Muhammad emphasized his injunction in his wording, as
well as the time and place where he uttered it. The sermon was given during Hajj, which took place at a
sacred time and in a sacred place, and he repeated his injunction several times on several occasions. He also
made it explicit that this injunction was from God and that God was the witness when Prophet Muhammad
conveyed it to the people.

What did Prophet Muhammad do by uttering these words? And what did the narrative do after his death?
There are two conflicting answers from Muslim jurists which shows the mediating role of agency between
narrative and its meaning in the ensuing practices.

Simply put, the question that divided the Muslim jurists is as follows: What did Prophet Muhammad mean
when he said “O People”? Did he mean Muslims alone or all human beings? Did he completely abolish all the
boundaries among human beings, or did he draw a boundary between Muslims and non-Muslims? Put in a
more technical way, did he want to found universal human rights or civil rights?

Subsequent Muslim generations, in particular jurists, differed in their interpretation of what Prophet
Muhammad intended by his Farewell Sermon. Two major answers emerged: one by “universalist” Muslim
jurists and one by “communalist” Muslim jurists.

Humanity as a whole is inviolable, argued the universalist jurists. They argued that when Prophet
Muhammad said “O People!” (“Yd ayyuha al-nds”) he meant all human beings around the world regardless
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of religion, sex, color, or race. From this perspective, Prophet Muhammad set up the foundations of
universalism. This view was adopted by universalist jurists, in particular those from the Hanafi School of
law, who argued for the universal inviolability of human beings. For them, the life, property, and honor of
all human beings are sacred and inviolable because that is the law given by the Lawgiver (shdri), Prophet
Muhammad.

However, not all jurists agreed; some argued that when Prophet Muhammad said “O People!” he meant only
the Muslim community. From this perspective, what Prophet Muhammad did was justify communalism. In
other words, his vision of Islamic law was based on the concept of civil rights, which grants rights only to a
nation's citizens. Consequently communalist Muslims translate the statement of Prophet Muhammad as
follows: “O People! Just as you regard this month, this day, this city as sacred, so regard the life and
property of every Muslim as a sacred trust.”’ One can easily see how this interpretation is used to justify the
communalist argument because the audience is all Muslims.

Nevertheless the Farewell Sermon has been rediscovered and put to a new use by Muslims in support of the
1948 United Nations Universal Declaration of Human Rights.8 From this modern perspective, what Prophet
Muhammad did was present the first human rights document. Among the first who advanced this view was
Muhammad Hamidullah.’ This view is very popular today among Muslims. For instance, “The Islamic
Charter of Humanity” is the subtitle Nuh Ha Mim Keller uses in his translation of “The Farewell Address of
the Holy Prophet Muhammad p.b.u.h.” Tahir Mahmood, an Indian Muslim professor of Islamic law, also
interprets the Farewell Sermon in the modern context. His universalistic approach is reflected in the
translation of “Yd Ayyuhd al-Nds!” as “O mankind!”: “O mankind! The Arab is not superior to non-Arab,
nor vice versa; the white has no superiority over the black, nor vice versa; and the rich has no superiority
over the poor. All of you are Adam's descendants and Adam was made of earth.”*® Tahir Mahmood calls the
Farewell Sermon “a Declaration of the Equality of Mankind.”

This view is advanced to serve both as an apology for Islam and as a justification to enhance human rights
compliance by Muslim societies. In any case, this is a new usage to which many Muslims have put the
Farewell Sermon. A multitude of examples can be found, published in many languages and on the Internet.
My goal here is not to provide an exhaustive list of those who use the Farewell Sermon as the first human
rights declaration but to provide a few examples to demonstrate the openness of hadith to new usages and
interpretations as the context changes.

Down through the generations, the teachings and practice of Prophet Muhammad have been interpreted by
universalist jurists to ground universal human rights in Islamic law, in contrast to communalist jurists, who
used the same teachings to ground civil rights. This demonstrates that his legacy, like the legacy of all great
masters, allows different interpretations. However, because the focus of this chapter is on the grounding of
universal human rights, I will survey the works of leading Hanafi jurists—without any claim to be
exhaustive—mostly from the formative period when universal human rights were grounded in an Islamic
philosophical and conceptual framework.

Dabusi (d. 1039): The Rights of God Cannot Be Fulfilled without
Human Rights

Dabusi is one of the first who theorized on the universality of human rights. We should see him as a link in
the chain beginning with Abu Hanifa and his students because he was affiliated with the Hanafi School of
law. Dabusi's views on universal human rights are best illustrated by the following citation:

A human being [ddami] is created only and only with this covenant (with God) and the right to
personality [dhimmah]; it is impossible to L think that he may be created otherwise. A human
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being is created only and only with a capability to be accorded with legal/public rights [huquq al-
shar’]: It is impossible to think that he may be created otherwise. Likewise, a human being is
created free and with his rights; it cannot be thought that he may be created otherwise. The reason
why these honoring gifts [kardmdt] and legal personality [dhimmah] are given to human beings is
because he is responsible to fulfill the “rights of God” [huqtiq Allah].™

This excerpt demonstrates, first of all, that Dabusi accepts the existence of two fundamental rights, which
are universally granted to all human beings: freedom and legal personality. However, Dabusi talks about
other rights as well without specifically naming them. He emphasizes the importance of these rights to such
an extent that, for him, the creation of human beings without them would be unimaginable. For Dabusi, the
right to legal personality is a prerequisite for human beings to have other legal rights and duties.

His approach to fundamental rights clearly reflects the idea of “inherent rights” and “God-given rights.”
This is significant because it demonstrates that Dabusi does not recognize the state authority as the source
of basic rights. Instead, for him, basic human rights are born rights, which emanate from God. The
consequence of this approach is that the state cannot take these rights away from individuals because the
state is not the one that granted them. Nor are the rights based on a contract between the state and the
citizens, which is the case in the Shafii School of law.

It is explicit that this excerpt provides a distinct way of grounding universal human rights. For Dabusi,
fundamental universal human rights are given to human beings so that they can fulfill the “rights of God.”
God's right is to be worshipped and obeyed. The term rights of God is the opposite of the term rights of human
beings (huqugq al-‘ibad). Public rights are also considered rights of God, as the victim is not allowed to forgive
the violator.

According to Dabusi, God's rights on human beings cannot be fulfilled without basic human rights. We may
translate this view into modern terminology as follows: human rights are a prerequisite for freedom of
religion. More explicitly, human beings should have freedom and legal personality so that they can fulfill
their duties, God's rights on them.

Sarakhsi (d. 1090): God Granted the Right to Inviolability, Freedom,
and Property

Abi Bakr Muhammad b. Ahmad b. Abi Sahl al-Sarakhsi (d. 490 AH) is among the first scholars who
systematically discussed the philosophy and methodology of Hanafi jurisprudence. He is the author of the
well-respected Usul al-Sarakhsi L. (literally translated, The Methodology of al-Sarakhsi) and al-Mabsut
(literally, The Detailed Book). Sarakhsi is known as the one who systemized the works of scholars from
previous generations, such as the work of Muhammad Hasan al-Shaibani, Dabusi, and Bazdawi.

According to Sarakhsi, as he explains in great detail in his Usul, all people are addressed and held responsible
by God, including non-Muslims, because Prophet Muhammad was sent to humanity as a whole. God calls
everyone to be faithful (al-iman) and to carry the burden of the responsibility of being a human and
enjoying the rights stemming from it. That means God considers everyone equal before Islamic law. In the
Qur’an, God commands Prophet Muhammad, “O Muhammad say: O people verily I am God's Messenger to
you all.” This call beyond doubt includes all human beings, even non—Muslims,12

Sarakhsi argues that the divine call has important implications. Being addressed by God gives a special
status to human beings. It gives them the right to legal personhood (al-ahliyyah) at the universal level. Since
God called upon them all, each human being is qualified for equal rights and duties by birth.
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According to Sarakhsi, the divine call comprises three fields: faith, criminal law, and transactions and
rituals. Refusing faith in the content of the divine message, although it is the most important part of the
divine call, does not disqualify one from having rights and responsibilities in other areas. As a result of
receiving the divine call (hukm al-khitab), even if they do not acknowledge that it is a divine message, the
criminal law of Islam is applicable to non-Muslims who live under Islamic rule. Likewise the laws
concerning transactions are also applicable to them. As to the other rules, the scholars of Islamic law
unanimously accept that non-Muslims will be questioned in the Hereafter for not complying with them.
Hasan al-Shaibani said in his Siyar al-Kabir, “[W]hoever denies a rule from the rules of Islamic law he has
refused the meaning of the statement that “There is no god but God.” ”*>

The purpose of God in calling humans is to try them (ibtila), which can be actualized only if those who are
called have free will (ikhtiyar) and the freedom (hurriyyah) to exercise it. Sarakhsi writes: “The prohibition
requires abstention from the prohibited through an action which is attributed to the earning [kasb] of the
human being and his free will because the prohibition is a trial similar to the obligation. The trial can only be
achieved if the human being has a choice in the matter.” He emphasizes the issue of freedom by saying that
even if people perform what they are commanded and refrain from what they are prohibited, without having
the right to chose otherwise this is not what God intends because it is not a trial (ibtila)."* Freedom to choose
the opposite is what makes compliance with the divine commands virtuous. The action must be the choice
of the person out of his free will.

Related to this issue is the damage caused by animals to human beings. Since animals are not addressed by
the divine call and are not free actors, a legal judgment L cannot be attributed to their actions. Muhammad
al-Shaibani said that the action of an animal does not incur a legal punishment (heder). This is unlike a
slave, whose actions can be legally attributed.” Consequently if a camel harms someone, the owner is not
punishable for it. The fact that he has the right to the inviolability of his property (‘ismah) and the right to
property does not make him punishable for the actions of his animal.*®

Sarakhsi dedicated a special chapter to the legal personhood of all human beings, which makes humans
qualified to acquire rights and duties'” and also shoulders them with responsibility.18 It is a discussion about
why every human being (al-adami) is qualified for legal personhood (al-ahliyyah) for legally required rights
and duties. These rights and duties are related to the divine purpose for which human beings are created.
Human beings carry the burden of the divine mission, which they took as a trust from God (al-amanah).

There are two types of qualifications: qualification for prescribing the laws (ahliyyat al-wujub) and
qualification for performing the laws (ahliyyat al-ada’). The source of these qualifications is responsibility
(dhimmah) to which legal and moral judgments are attributed. Human beings alone have responsibility."”
The Arabic word dhimmah, which stands for “responsibility” also means “covenant” (al-‘ahd). The term ahl
al-dhimmah, which is used for non-Muslims who sign a compact with the Islamic state, is derived from the
same origin; it means “those who make a covenant with Muslims.” The dimmah in this context is used for
the covenant of human beings with God before coming to this world. The embryo has only rights but no
duties. Therefore he can receive a legacy, he has the right to lineage and family, and he receives what is
given to him in a will. Birth makes him qualified for all rights and duties at the level of prescription.20 Heis
gradually required to perform them as he grows, until he reaches puberty, which is when he is fully required
to perform all his duties. God says, “We attached the responsibility of every one to his neck.””! At birth one's
rights and duties (mahall) and their cause (sabab) come into existence. Since the child is not able to perform
his duties for a while, he is not required to perform them until he can do so. For this reason his qualification
is incomplete.

The following passage is an excellent summary of Sarakhsi's views on human rights:
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Upon creating human beings, God graciously bestowed upon them intelligence and the capability
to carry responsibilities and rights (personhood). This was to make them ready for duties and
rights determined by God. Then He granted them the right to inviolability, freedom and property
to let them continue their lives so that they can perform the duties they have shouldered. Then
these rights to carry responsibility and enjoy rights, freedom and property exist with a human
being when he is born. The insane/child and the sane/adult are the same concerning L these
rights. This is how the proper personhood is given to him when he is born for God to charge him
with the rights and duties when he is born. In this regard, the insane/child and sane/adult are
equal.22

This passage demonstrates that Sarakhsi, like Dabusi, accepts born rights and links basic human rights to
the responsibilities of human beings toward God. He also emphasizes the equality of all human beings vis-
a-vis these rights.

Kasani (d. 1191): No External Justification Is Needed for Human
Inviolability

The well-known Hanafi jurist Kasani argues that the inviolability of a human being is due to an innate
quality (hurmah li ‘aynih).23 In other words, humans are inviolable in themselves; their very existence is
sufficient for them to have the right to inviolability. That means the right to inviolability does not require an
external reason other than being human.

However, Kasani argues, the right to the inviolability of property is for external reasons (hurmabh li ghayrih).
That means property is not inviolable in itself. This is because inviolability is not intrinsic to property right;
instead it is justified as serving a goal external to its own existence. This line of thought is also maintained,
as we will see, by Ibn ‘Abidin, who argues that inviolability of property was legislated due to necessity
(darurah) because God created property in the beginning not for individuals but for humanity as a whole. In
other words, personal property came later in human history as a result of social and economic necessity.

Kasani's distinction between life as intrinsically inviolable and property as inviolable for external reasons
brings another dimension to the discussion of human rights. His claim that life is essentially inviolable and
requires no other justification is a distinct way of grounding the right to the inviolability of life.

Other inviolable rights, in particular property rights, are grounded on the right to life for serving human life.

Property is not intrinsically sacred or inviolable, but because human life requires it to be so. From this
perspective, the right to life is inviolable in itself, and all other rights are inviolable because they are
prerequisites for the right to life.

Marghinani (d. 1197): The Right to Inviolability Is Due to Humanity

Burhan al-Din al—Marghinani24 is the author of al-Hidayah, which is the most frequently used and
referenced canonical textbook of the Hanafi School of law. Due to its common usage, this book was
translated into English after the British L invasion of India. Unlike the other books I analyze in this
chapter, al-Hidayah focuses on practical issues (furu’ al-figh) instead of doctrinal and philosophical issues
(usul al-figh). However, it explores the ways the legal rules are grounded through rational and traditional or
scriptural arguments. Marghinani deals with the issue of human inviolability primarily in the chapter on
international law (kitab al-siyar), yet it is possible to find references to it in other chapters as well.
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According to Marghinani, who follows the traditional Hanafi line of thinking, “the right to inviolability is
due to humanity [al-‘ismah bi al-ddamiyyah].”*® Marghinani takes “human” as the subject of law to which
rights and duties are accorded, which reflects the Hanafi opinion. His concept of inviolability has three
important characteristics:

1. The only source for the right to inviolability is being a human.
2. The right to inviolability is granted to all human beings without exception.

3. Theright to inviolability is enforced by the state, and violators are punished by predetermined
penalties according to Islamic penal law.

These characteristics demonstrate that the principle of the inviolability of human beings in Islamic
jurisprudence protects the rights of all human beings, not only Muslims or the citizens of the Islamic state.
It also makes explicit that the right to inviolability is not only a moral right but is also a legal right enforced
by state power. The penalties for the violation of the right to life, property, freedom of religion, family, and
honor are predetermined in Islamic law, some of which are stated clearly in the Qur’an and Hadith. This
approach sets Islam apart from other ancient religious teachings, where the inviolability of human beings is
accepted as a moral right without predetermined legal enforcement.

The issue of enforcing the right to inviolability plays a significant role in Marghinani's theory of universal
human rights. Marghinani discusses the distinction between two types of right to inviolability regarding the
consequence of its violation: (1) that which causes sin (‘ismah al-muaththimah) and (2) that which causes
penalty (‘ismah al-mugawwimah). Consequently he divides the right to inviolability into two categories
from the perspective of legal enforcement:

1. Al-‘ismah al-muqawwimah: the measurable and enforceable right to inviolability whose violators are
punished by predetermined penalties. The right to the inviolability of property is the best example of
measurable and enforceable inviolability.

2. Al-‘ismah al-muaththimah: the kind of right to inviolability that cannot be enforced by the state and
whose violators cannot be legally punished. Minor violations such as backbiting are impossible to
legally enforce. L, Also violations outside the territory of the Islamic state are difficult to enforce,
particularly given the conditions of the Middle Ages, when there was no international collaboration to
fight crimes. However, violators who escape punishment by the authorities, because of the
impediments in the realization of this worldly justice, cannot escape from divine justice in the
Hereafter.

Marghinani argues that the ‘ismah al-muathtimah is the right of all human beings despite the fact that the
state has no power to legally enforce it. Without this right it would be impossible for human beings to carry
out the legal and moral responsibilities God gave them. Marghinani argues that human beings can realize
the purpose for which God created them only if they enjoy the protection of inviolability (hurmah al-
ta’arrud).

However, according to Marghinani, measurable and enforceable inviolability (al-‘ismah al-mugawwimah) is
a more developed form of the ‘ismah al-muatthimah because it is accepted not only as a sin but also as a
legally punishable crime. For him, the fact that the ‘ismah al-mu’aththimah remains only a moral and
religious rule is a shortcoming. He claims that an enforced right is more developed compared to a moral
right that is not enforced.

The inviolable rights are hierarchically ordered. The right to the inviolability of life has the highest priority
compared to other rights. This is because if life were not inviolable other rights would have no meaning. The
right to the inviolability of property comes after the right to the inviolability of life because it is required
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(darurah) to serve the continuity of human life and progeny. Consequently, in case of a conflict between the
two, life is given precedence over property.

Marghinani argues that the ‘ismah al-muaththimah is more suitable for the right to the inviolability of life,
whereas the ‘ismah al-mugqawwimah is more suitable for the right to the inviolability of property. This is
because the loss of property is measurable and can be compensated through legal punishment. However, the
loss of life is not measurable and cannot be compensated through legal punishment. Even if we impose a
punishment for the violation of life, life cannot be brought back. Assessing and determining the amount of
the damage requires measurement (tagawwum) and commensurability (tamathul), which is possible for
property but not life.”®

On the other hand, the ‘ismah al-mugawwimah is applied only in an Islamic state (Dar al-Islam). Presence in
the Dar al-Islam (al-ihraz bi al-dar) is necessary for the Islamic state to be able to enforce those rights and
produce remedies. Territory is not an obstacle for having human rights, but it poses an obstacle for their
enforcement. The legitimacy of political authority comes, according to Islamic law, from its protection of
the citizenry. An authority that fails to protect the inviolable rights of the citizenry loses its legitimacy.

Marghinani criticizes the Shafii approach to human rights, according to which the right to inviolability is
gained by accepting Islam or by becoming a citizen of an Islamic state:

With respect to the arguments of Shafii, we reply that his assertion, that “the sin-creating
protection is attached to Islam,” is not admitted; for, the sin-creating protection is attached, not to
Islam, but to the person; because man is created with an intent that he should bear the burdens
imposed by the LAW, which men would be unable to do unless the molestation or slaying of them
were prohibited, since if the slaying of a person were not illegal, he would be incapable of
performing the duties required of him. The person therefore is the original subject of protection,
and property follows as the dependant thereof, since property is, in its original state, neutral, and
created for the use of mankind, and is protected only on account of the right of the proprietor, to
the end that each may be enabled to enjoy that which is his own.”’

Marghinani refuses the Shafii claim that the ‘ismah al-muaththimah is accorded only to the Muslims. This is
because for Marghinani, the ‘ismah al-muaththimah is associated with being a human but not being a
Muslim, on the grounds that human beings are created for carrying religious and legal responsibilities.
However human beings cannot fulfill these duties unless they are protected against violations. If the murder
of a human being is not prohibited, he cannot perform the duties expected of him. Consequently a human
being is the primordial subject of inviolability. In connection to this, property also becomes a primary
subject of inviolability because, although property in itself is neutral, it is created for the use of humanity.
Here again we see the primacy of the right to life and its use to justify the right to property.

Abdulaziz Bukhari (d. 1330): Human Rights Are a Prerequisite for
Human Beings to Carry the Divine Trust

Abdulaziz Bukhari is known for his highly detailed commentary on the book of the famous jurist Fakhr al-
Islam Bazdawi (d. 1089), whose views on the inviolability of human beings were discussed earlier. In his
commentary, Bukhari devoted a considerable amount of space to the philosophical foundations of human
inviolability because a human being is, from the perspective of Islamic jurisprudence, the subject of law
(mahkum alayh) to whom rights and duties are accorded.

Bukhari explains Bazdawi's text sentence by sentence. Bazdawi states that “all Muslim jurists reached a
consensus among themselves that every child of L Adam is born with legal personality [dhimmah].” In
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explaining this sentence, Bukhari demonstrates that legal personality is a prerequisite for human beings to
carry the divine trust.”® For him, having divine trust means having rights and duties. It requires human
beings to have liability for their actions and license to perform acts (ahliyyah), which means being equipped
with all the required qualities for God to charge them with duties and to fulfill these duties. God talks about
divine trust in the Qur’an: “Human beings shouldered the trust” (Ahzab 72). Bukhari states that all human
beings have ahliyyah but the children use it through their parents. The term ahliyyah is related in his
thinking with another term: ‘uhdah. The term ‘uhdah can be understood as the quality of a person to have
duties or the human quality to which duties are attached.

According to Bukhari, the foundation of liability is legal personality (dhimmah). For him, the fact that all
human beings, unique among the creatures, are born with liability is the evidence that they all have legal
personality. If human beings are born with legal personality, that means they are born ready to have rights
and duties. Similar to Bazdawi, Bukhari also argues that the fact that there is consensus among jurists on
the existence of legal personality is sufficient evidence to prove its existence. Showing the continuity in the
Hanafi School, Bukhari also confirms that human beings have the right to inviolability (‘ismah), freedom
(hurriyyah), and property (malikiyyah).29

Bukhari explains in detail the meaning of divine trust (amanah) and how human beings are given that trust.
He also talks about the two types of inviolability: (1) the inviolability whose violation causes sin (al-‘ismah
al-mu’atthimah), which is enforced by social and religious means, and (2) the inviolability whose violation
causes legally determined punishment (al-‘ismah al-muqawwimah), which is enforced by legal measures.

According to Bukhari, for inviolability to be a right, it must be enforced. Otherwise such a right remains only
areligious and moral preaching. Muslim jurists accept the principle of human inviolability as a universal
rule, yet they are aware that not every violation of inviolability can be legally enforced in practice. For
instance, backbiting and slandering are violations of the inviolability of human beings. However, in practice
it is impossible for the state to punish all instances of backbiting and slander. Likewise violations of
inviolability that cannot be proved by evidence or witness escape legal punishment. Another example is the
violations that take place outside the territory of the Islamic state, which are beyond its jurisdiction.

Consequently Bukhari concludes that only those human rights violations that take place within the territory
of an Islamic state (al-ihraz bi al-dar) can be legally enforced. However, this limitation does not disprove the
rule that inviolability is a universal human right. Those who escape legal punishment, for the reasons
mentioned above, will face religious and moral punishment. If a criminal who violated the inviolability of a
human being succeeded in escaping from L this worldly punishment (either because it took place outside
the territory of the state or because there was not enough evidence to prove it) cannot possibly escape divine
justice because he is a sinner in God's eyes.

As a matter of fact, all violations of human inviolability are sins. For this reason, the category of al-‘ismah
al-muaththimah is broader than the category of al-‘ismah al-mugawwimah. This is because the former
encompasses the latter. Bukhari emphasizes that there is no exception to the inviolability of human beings.
He states that even the lives of slaves are inviolable because “slavery does not affect the right to inviolability
of human beings.”*

Bukhari provides an excellent example of how inviolability of religion is grounded in Islamic jurisprudence.
For him all religions are inviolable because they are all from God. However, if the rulers in a particular
religion inserted a rule that is against human rights, that rule is not acceptable. Thus it falls outside the
domains of freedom of religion, such as sati practice in India. God could not possibly set these rules. This is
because the inviolability of human beings is an eternal and universal rule and is the foundation of all
religions and legal systems. Therefore it must be the same in all religions. However, other rules and
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practices may change from religion to religion. They are all respected and inviolable even if they contradict
Islamic principles and practices.

For Bukhari, this is a result of lack of knowledge, which leads to a defect in liability of people from those
religions. These people continue practicing ancient religions because they do not know that Prophet
Muhammad is the last Messenger of God. Consequently their religions are inviolable. There is only one
single duty for the people in this category: knowing Prophet Muhammad and believing in him. However, this
is a religious duty but not a legal duty. More plainly put, they are required to know Prophet Muhammad and
believe in him out of religious conviction, but this cannot be imposed on them by the state through legal
measures. If non-Muslims do not believe in Prophet Muhammad, they will be punished in the Hereafter by
God, but not in this world. However, if they voluntarily choose to believe in Islam, they will be required to
fulfill all the duties Islam imposes on its followers. Non-Muslims cannot be required to fulfill Islamic
commandments before knowing Prophet Muhammad as the last Messenger of God and believing in him. In
sum, for Bukhari, religion protects a person from violation (mani’ al-ta ‘arruz).

Ibn Humam (d. 1457): Human Inviolability Is a Rational Argument

Ibn Humam is well-known for his commentary on the canonical work of al-Marghinani, al-Hidayah
(literally, Right Guidance).*” As I mentioned earlier, he disagrees with Marghinani on the relationship
between the two types of L inviolability. For him, the moral right to inviolability is not a primitive form of
the legal right to inviolability because these are two separate principles.

Ibn Humam argues that the ‘ismah al-muqawwimah is primarily applicable to the violation of property
rights because property is measurable and replaceable. In contrast, the ‘ismah al-muaththimah is primarily
applicable to the violation of the right to life because life cannot be monetarily measured, compensated, or
replaced. However, in practice, although the primary use and application of these two concepts are in
different areas, they are used in both cases in jurisprudence and law. This is because in practice measurable
penalties are needed to be imposed in cases of violation of life or property.

He argues that the right to inviolability is based on a rational argument rather than a scriptural argument
from the Qur’an or the Sunnah: “The idea that human beings have the right to inviolability because of their
humanity is a rational argument [dalil ma’qal].” > This statement is extremely significant in demonstrating
that Hanafi jurists employed reason in grounding human rights.

Ibn ‘Abidin (d. 1836): Human Rights Are a Prerequisite for Prosperity
and Peace

Ibn ‘Abidin is considered one of the greatest Hanafi jurists of the nineteenth century. His voluminous
commentary Hashiya ibn ‘Abidin (Commentary by Ibn ‘Abidin) is still being used as a major reference
worldwide by followers of the Hanafi School. He wrote his book at a time when Muslims faced modernity
and Western expansion for the first time.

For Ibn ‘Abidin, human rights constitute a prerequisite for human beings to lead a peaceful and prosperous
life. Social and economic life requires that basic human rights are given to all human beings; without
fulfilling this prerequisite (daruri), social and economic life is impossible.

Ibn ‘Abidin argues that the inviolability of property (ismah al-mal) was legislated as a result of necessity.
Initially human beings had no personal property. Yet without recognizing personal property as an inviolable
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right, economic and social life is impossible. Therefore all human beings are allowed to have property.
However, the right to property expanded beyond the limits of necessity (darurah).**

Ibn ‘Abidin postulated that “a child of Adam, even if he is an infidel, has the right to dignity according to

Islamic law [al-adamiy mukarram shar’an wa law kafiran].”35

The fact that even an infidel is protected by
Islamic law demonstrates Ibn ‘Abidin's universalism of human rights. Of course, this view is not peculiar to

Ibn ‘Abidin. His writing reflects the traditional universalist Hanafi doctrine on human rights.

The Paradox of Apostasy and Freedom of Religion

At the close of this survey of authorities from the Hanafi School of Islamic jurisprudence, I want to present
their views on apostasy. Outsiders may find it quite paradoxical that Islamic law pioneered in giving
freedom of religion to non-Muslims, prohibited forcing people to convert to Islam, and grounded religious
liberty on a sophisticated jurisprudential thinking—yet still prohibited apostasy. More plainly, once a
person accepts Islam out of his free will he is not allowed to leave it. One should keep in mind that only the
male apostate is punished by death. This is what seems paradoxical: if one chooses to remain outside of
Islam, one is granted complete freedom of religion. However, if one enters Islam and wants to leave it, one
has no freedom to do so. Why is this so? I will try to explain how this issue is viewed by the classical Muslim
jurists.

According to traditional Islamic law, when a person leaves Islam and declares it in public he is considered an
apostate. Islamic law requires that the apostate should be questioned about his reasons and motives for
leaving Islam and Muslim scholars should be brought to clear his doubts and expose the weakness of his
arguments—if he has any—against Islam. Once it is demonstrated to him in a convincing manner that his
doubts and arguments are not grounded, which may take days or weeks, if he still insists on his apostasy,
and involves in a war against Muslims as a combatant (harbi), he is punished by death.

I think it is exactly because Islam granted total freedom to non-Muslims in not choosing Islam that it
limited freedom to leave Islam. One is completely free in not accepting Islam, but not so in leaving Islam
after accepting it. That means one has to make a firm commitment and decision before entering Islam and
should not become a Muslim unless one is completely convinced in an unshakable manner.

Yet an apostate who is not proven to be a combatant (harbi) against Islam and Muslims cannot be punished
by death because his life remains inviolable. Punishing apostasy by death is, according to the Hanafi jurists,
due only through involvement in a war against Islam but not because of the apostasy. This is because the
universalist Hanafi jurists do not accept apostasy as a reason for taking away the right to inviolability of a
human being. In their view, a human being loses his right to inviolability only when he becomes a
combatant (harbi) against Islam, akin to a traitor in modern law. Therefore according to the Hanafi jurists,
an apostate can be punished only when he is involved in a war against Islam, which may take the form of
making propaganda against Islam or collaborating with the enemies of Islam (dar al-harb).

However, for the Shafii jurists, apostasy itself constitutes the legitimate ground for capital punishment
because it is the greatest sin and should not be tolerated. For them, the right to inviolability is gained either
due to faith in L Islam or, if one is non-Muslim, due to citizenship in the Islamic state (dhimmi).
Consequently if a person loses his citizenship status as a Muslim or dhimmi, he loses his right to
inviolability. An apostate who abandons Islam loses his citizenship. Therefore he loses his right to
inviolability also.

This jurisprudential discussion between the Hanafi and Shafii jurists demonstrates explicitly that religion at
the time of the Prophet meant something more than what it means today: it was the ground for citizenship
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and political allegiance to a nation. In the modern age, on the other hand, when political citizenship has
little tie to religion, apostasy laws lost their ground.

The Forgotten Universalist Tradition

Fatefully, modern human rights discourse in the Muslim world represents a break from the universalist
tradition in Islamic jurisprudence. The chain of memory through which the universal human rights
tradition had been transferred from generation to generation was severed with the collapse of the Ottoman
Empire, the last state to adopt the human rights doctrine of the Hanafi School.

The Ottoman Empire had made significant reforms in Islamic law during the second half of the nineteenth
century. These reforms are known as Tanzimat (declared with a royal edict by Sultan Mahmud II in 1839),
which required reorganization and reregulation of the Ottoman legal and political system without severing
ties with the Islamic tradition. Tanzimat as a reform project was based on combining modern Western and
traditional Islamic ideas and institutions. In this reform period, Ottomans introduced universal citizenship
and abolished the different statuses between Muslim citizens and non-Muslim citizens (dhimmis). In
accordance with this, they abolished the special poll tax (jizya) collected from non-Muslim citizens. They
adopted the constitutional parliamentary system with multiparty elections by which non-Muslims could
enter the Ottoman Parliament.*®

The significance of these reforms comes from the fact that they gained the approval of the caliph, the leader
of Muslims worldwide, and the sheikhulislam, head of the religious scholars, Ulema. Therefore their
Islamicity cannot be disputed. This is unlike other reform projects by academics or intellectuals, which can
easily be disputed by their colleagues because they lack the approval of the highest traditional religious and
political authorities.

These reform efforts were brought to an end in 1918 by the British invasion of Istanbul, which closed the
Ottoman Parliament and sent the representatives into exile. This terminated an effort to establish a
democratic system with universal human rights grounded in Islamic jurisprudence. The new Turkish
Republic shifted to a new paradigm to Westernize the state and totally secularize the L legal system. It
should be noted in passing that Turkey did not adopt Western models of secularism but the Soviet model
and put religion under the strict control of the state rather than separating state and religion. This model
was more restrictive and authoritarian than French laicism, wherein the church has autonomy and religious
education is not given by the state. In contrast, in the Turkish secular system religious education can be
given only by the secular state, which is unheard of in the West. This meant ending all the reform efforts in
Islamic law to give universalist Islam a modern voice.

Beyond Turkey, the Muslim world was almost completely colonized. Nation-states with secular ideologies
were set up by the colonizers to rule Muslim populations. In the postcolonial era, the reaction against the
West provoked a majority of Muslim intellectuals to depict the human rights project after World War II as
yet another imperialist project to strengthen Western hegemony. Key Turkish Muslim scholars, however,
supported the UN Universal Declaration of Human Rights in 194877

Another important development took place. As secular ideologies such as nationalism and socialism lost
public appeal because of their failure to deliver what they promised, Islamists gained popularity. The
regimes they established, unfortunately, were divorced from the universalist Islamic legal tradition; instead
they adopted reactionary practices that cannot be justified from the perspective of Islamic law as
understood and practiced by universalist jurists for centuries. In particular these regimes gave strikingly
disproportionate emphasis to penal law, to the extent that they almost equated Islam with the penal law of
sharia.
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Currently universalist Islamic jurisprudence and its doctrine of human rights are not implemented
anywhere in the world by a state nor clearly represented by an intellectual community. Secularism, on the
one hand, and radicalism, on the other, pushed aside the universalist Islamic tradition and cut the chain of
memory. Therefore I can describe the present legal and human rights practice in the Muslim world as a
deviation from the Islamic universalistic tradition.

Consequently confusion about universal human rights prevails in the Muslim world. We saw a lack of
consensus among Muslim countries in their approach to the Universal Declaration of Human Rights: some
approved all of it, and some objected to various articles. If Muslims recover a clear idea about their human
rights tradition, we will not have these disagreements about whether or not an article is compatible with
Islamic law.

I term this state of the Muslim world “human rights dependency on the West,” by which I mean positioning
oneself as the receiver or the opponent of the human rights discourse without making any contribution or
offering an alternative to it. In their approach to human rights there are two groups of Muslim intellectuals.
One group accepts and employs the present human rights discourse yet without contributing to it. The other
group rejects the present human rights discourse but without formulating a viable alternative to it.

I think it is high time for Muslims to make a dialogical contribution to the current human rights discourse in
the world instead of simply accepting or rejecting it. In my opinion, the only way for Muslims to critique and
contribute to the present human rights discourse is to firmly ground their approach in the universalist legal
tradition in Islam and its practice over centuries and extending from eastern Turkistan to India, the
Balkans, and Andalusia.

Conclusion

Although the foregoing survey is not exhaustive, it clearly demonstrates how classical Muslim jurists
grounded the right to human inviolability over centuries. Drawing on the work of these jurists, and my own
experience, I conclude that all human beings are inviolable because inviolability is a prerequisite to fulfill
the divine purpose for which the universe and humanity were created. God created this universe to try and
test human beings. Yet a fair test cannot be achieved if people are not granted the right to inviolability.
People who act without choice cannot be punished or rewarded for their actions.

If true freedom of religion does not prevail in the world, the very purpose of the creation, and of Paradise
and Hellfire, cannot be achieved. This is because action under pressure cannot be rewarded or punished by
God, either in this world or in the Hereafter. Therefore universal human rights and freedom of religion are
prerequisites to achieve the purpose and meaning of Creation.

The foregoing study does not make the claim that Islam fathered universal human rights because Islamic
law is a nonexceptionalist law. It does not present itself as the only true religion and the Prophet
Muhammad as the only Messenger of God. Instead it presents Islam as the last manifestation of the same
religion God sent to humanity over and over through countless Messengers. Muslims are required to believe
in the message of Jesus, Moses, Abraham, and all the other previous prophets mentioned in the Qur’an and
the Bible. From an Islamic perspective, God is one and He has only one religion, though its expressions over
time may vary, especially in the field of law.

This self-perception has implications for Islam's view on human rights. It accepts that basic principles of all
religions and legal systems are the same because they come from the same God. These are called “axiomatic
rights” (daruriyyat).38 They involve six basic rights: the right to the inviolability of life, property, religion,
mind, honor, and family. That means Islam has no claim to being exceptional in granting these rights for
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the first time. This is what I call the nonexceptionalism of Islam. In contrast, the claim that these rights had
always been recognized, even before Islam, provides legitimacy for their existence in Islamic law also. This

view grounds universal human rights on primordial precedence and universal consensus.
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