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Murabaha, Sales of Trust, and the Money-value of Time

Yusuf Talal DeLorenzo”

ABSTRACT

It is estimated that murabaha contracts constitute nearly 70% of all financing in Islamic banks.! Yet, despite
its popularity and utility, murabaha remains controversial in Islamic financial circles because it appears to
accord a money-value to time, which would be a form of the prohibited riba or, more precisely, riba al-
nasi’ah. If the rationale for Islamic banking stems from the desire to make the services provided by banks
available to practicing Muslims through banking practices that avoid riba, it follows that murabaha must be
eliminated. This line of reasoning that has led many Shari‘ah scholars, investors, and shareholders in Islamic
banks to question the murabaha transaction. While some defend murabaha as a concession to modern
banking exigencies, couching their defense in legal terms like darura or necessity, it may be possible to
approach this matter through a study of its ‘i/la or ratio legis.

I. INTRODUCTION

If the numbers indicate anything about Islamic banking, it is that an exciting chapter in the religious,
cultural, and intellectual life of Muslims is opening.” The relatively new field of Islamic economics and banking is
particularly challenging for the reason that it brings together scholarship from jurists, economists and finance
professionals. Realistically speaking, however, there is much about this novel interdisciplinary field that is not well
understood, even at the conceptual level; and a great deal of groundwork still needs to be done. The problem at the
present time, if we seek to reduce the matter to its lowest common denominator, is that scholars from both fields
bring their own intellectual and disciplinary predilections to their understanding of the new phenomenon, and these
are often at theoretical loggerheads.

For example, many Muslim jurists are reluctant to exercise any sort of independent thinking on economic
issues, preferring instead to rely on the scholarship of past ages. Thus, their response to new questions is to locate in
the classical legal literature questions of a similar nature, through the liberal use of what may at best be termed
“rough” analogy, and then to graft the old solutions prescribed there to the questions at hand.™ In contrast to the
literalist and traditionalist orientations of many Muslim jurists, our economists have suffered from a lack of Islamic
contributions to their field. A former official of the State Bank of Pakistan asserts that Muslims writing on
economics often apply western standards in proposing their “Islamic” models. “Let us admit that we Muslims are
oriented in western theories of economics and are apt to believe them to be a fair standard of judging policies and
decisions.”™ Moreover, in their inability to appreciate Shari ‘ah principles and purposes, many Muslim economists
appear in their thinking to assume that the only purpose of figh is to regulate and facilitate economic activity. At a
very fundamental level, they would endow homo Islamicus with the same traits as the neoclassical homo economicus
whose primary motivation is utility and precious little else.”

In modern times the appearance of serious thought, from an Islamic perspective, on the subject of
economics coincided closely with the emergence of Muslim nation states following the colonial experience. This
occurred at a time when Muslims sought not only to repair their ailing economies, but to reestablish their cultural
and religious identities as well." Gradually, the ideas generated by this preliminary thinking led some Muslims to
speak in terms of “Islamic economics,” and a respectable body of literature on the subject (however tentative)
appeared in several different languages, especially in Arabic, English, Persian, and Urdu, with significant
contributions by both Muslim economists and jurists."! Clearly, these works contributed to the establishment of
Islamic banks as the most immediately achievable manifestation of the desire on the part of Muslims for working
models of an “Islamic” economic system. The success of the first handful of Islamic banks, particularly in the
decade of the seventies, led to the growth in the next decade of Islamic banks and banking all over the Muslim
world. Today western economists are busy studying the potential impact of Islamic banking on economic
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relationships, as well as some of those aspects of Islamic banking which have met with success and show promise as
profitable alternatives to established norms."™

If I may venture a prediction of my own, the work of economic historians will become increasingly
important as their studies begin to inform the thinking of Muslim economists, financiers, and jurists, further
increasing the complexity of the interdisciplinary mix, and further emphasizing the inadequacy of present
classifications to encompass this fascinating new field. No doubt, the economic history of Muslims is fraught with
lacunae;™ and there is much in our past that may be of relevance to the economic activity of our future. In particular,
the ways in which Muslim scholars, especially the jurists among them, wrestled with problems of credit, trade, and
production in the centuries prior to the depredations of the colonial powers may have much to tell us about how
these issues may be dealt with today. Until recently, this has been a subject that failed to gain the attention of
Muslim jurists, owing perhaps to their preoccupation with the classical period and its texts, so that many legal
scholars remain in the dark with regard to the practices and strategies developed in the recent legal past.* Indeed, the
point has been made, and it seems a valid one, that we are dealing with an interrupted process. Between the
“medieval” and “modern” forms of Islamic banking transactions, as described by Nicholas Ray in his work on
Islamic banking, there lies a historical hiatus of as yet undetermined proportions and significance.™

II. MURABAHA

One of the areas of chief concern in the operations of Islamic banks at present has been identified as trade
financing or, in its particularly Islamic form, murabaha. In recent years murabaha has been challenged as suspect
from an Islamic legal perspective by shareholders and Shari ‘ah boards alike. I should like, therefore, to make a few
brief observations on the aspect of the murabaha transaction that has led to misgivings concerning this important
transaction.

Murabaha, essentially a form of deferred payment sale, has been described as “interest-like” owing to its
implied acceptance of the time value of money.™ Certainly, this is an engaging aspect of murabaha as an Islamic
transaction, particularly in light of the well known prohibition in Islamic law of riba, or interest, for, as Abdullah
Saeed points out, “accepting the time value of money logically leads to the acceptance of interest,” or riba al-
nasi’ah.* Thus, despite its utility and its popularity, many Muslim investors and shareholders view murabaha as a
suspect operation. In order to clarify this matter, it will be necessary to review the jurists’ classification of
murabaha as a sale of trust, and their arguments for its legitimacy as an authentic and sound Islamic transaction.

III. SALES OF TRUST

Let us begin by looking at a specialized dictionary entry on the subject of amana sales, or sales of trust:

“The classical jurists categorized sales, with regard to the way prices are determined, as either sales in which
trust, amana, is the key element, or sales in which bargaining, musawamah, is the key element. Sales of
bargaining are sales in which the seller does not disclose the amount of his investment in whatever he is
offering for sale. In such a sale, both parties will agree to transact for a certain price, without the seller’s
disclosing to the buyer the price he originally paid for the goods or whatever it is he is offering for sale. Ibn
Jazzi, the Maliki jurist, defined musawamah as “the buyer’s negotiating with the seller over a price until they
come to an agreement on it, without there ever being mention of how much the seller originally paid for the
goods.” In sales of trust, however, the price is specified as being the same as the seller’s investment, or more,
or less. Such sales are called sales of trust because the seller is to be taken at his word when he informs the
buyer what he paid for the goods for sale.”™

Let us continue by considering the meaning of trust, or amana in sales of this nature. According to
Professor Shacht, “The main consideration in all such sales is the exclusion of dishonest, unjustified enrichment.”"
We may now turn to another encyclopedia entry for the purpose of furthering our understanding of amana.

The lexical meaning of amana or trust is the opposite of betrayal, and it denotes any legal responsibility
charged to a person, including acts of worship or entrusted property. The classical jurists, however, used the
word in two ways; as a noun, and as an adjective. The meaning of trust, as a noun, is that which is kept with
a trustee. As an adjective, the term is used to denote trust sales, like murabaha, in which the purchaser
depends on the conscience of the seller and trusts his/her truthfulness. The Almighty stated in the Qur’an: O
you who believe! Do not be false to Allah and His Prophet, and do not knowingly be false to the trust that
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has been reposed in you (8:27). Moreover, the Prophet, upon him be peace, said, “He is not one of us who
attempts to cheat us.” This Hadith was related by Muslim, Abu Dawud, and Ibn Majah, from Abu Hurayrah.

It is for this reason that if any sort of misrepresentation should be discovered in a murabaha sale, the buyer
would have the option to retain the goods he/she purchased, or to return them. Some scholars have added
that the buyer will have the further option to subtract from the price whatever extra amount was falsely
reported as the original purchase price, and then to subtract a corresponding percentage from the agreed upon
margin of profit. Details of the same may be seen in Kashani, 5/223, Ibn Qudamah 4/203, Dasuqi 3/164, and
Nawawi, al Muhadhdhab, 1/295.*"

To elaborate further, sales of trust are of three kinds, murabaha, tawliyah, and wadi ‘ah. Tawliyah, in the
terminology of the jurists, refers to a sale in which the value of the goods as represented by the seller is itself set as
their price, with no profit or loss. As such, tawliyah may also be understood as resale at the stated original cost. The
classical jurists therefore define Tawliyah as the transfer of goods in their entirety from the seller to the entrusted by
means of the words, “I entrust you,” or the like, without increase or decrease. This is resale at the stated original
cost. Wadi‘ah refers to a sale in which the price is set at less than what the seller says is the value of the goods, or
resale with a rebate on the stated original cost. Murabaha is resale with a stated surcharge that represents the
profit.*™"

IV. THE RATIONALE FOR MURABAHA

But beyond this simple definition, murabaha sales perform a further function. Indeed, “murabaha is a
form of commission sale, where a buyer who is usually unable to obtain the commodity he requires except through a
middleman, or is not interested in the difficulties of obtaining it by himself, seeks the services of that
middleman.”™ " What must further be added, however, is the element of trust. The middleman performs a dual
service, he facilitates the financing of a deal, and he does so in such a manner that even the most naive of consumers
may rest easy with regard to the value he is receiving for his money.*™

This last point is an intriguing one, and one that deserves further consideration. The classical jurists were
careful to trace every transaction they described and regulated to a clearly Islamic origin, thereby to establish the
transaction as one that had the approval of the Almighty. Thus the manuals of figh and their glosses are sure to
begin their discussions of every new form of transaction by establishing Islamic authenticity, or justifying licitness
or otherwise, through reference to the Qur’an, the Sunna, consensus of the community, and/or the practice of the
Caliphs or early Companions.™ In a very few cases, however, the only sort of recourse available was to the practical
grounds of its economic function in society. Apparently, and despite the best efforts of the jurists to find a more
sacred source for it, murabaha falls under this last category.

V. THE ISLAMIC AUTHENTICITY OF MURABAHA

In the main, the legal evidences or indicators variously adduced by the classical jurists for the legitimacy of
the murabaha transaction are clearly general in nature and not at all specific to murabaha. Consider, for example,
the following evidence cited for the legitimacy of the murabaha transaction, found in nearly all the figh manuals:

And when the prayer is ended, disperse freely on earth and seek to obtain [something] of Allah’s bounty
(62:10).

In a very general manner, this verse establishes that it is lawful for people to go out in the world and earn
their living. Such generalized permission may suffice as proof that trade and commerce are sanctioned by the
Almighty; but there is clearly nothing there about the specifics of how one might, or should, go about seeking the
bounty of Allah. There is certainly nothing in the verse about murabaha. The same is true of the other verses cited
by the jurists in support of this transaction.

He it is who has made the earth easy to live upon: go about, then, in all its regions, and partake of the
sustenance that He provides (67:15)

Allah has made buying and selling lawful (2:275)
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The Hadith literature presented by the jurists for the same purpose is equally imprecise and inclusive. For
example, the Hadith related by Tabarani: Seeking the lawful is the duty of every Muslim. Or the Hadith related by
Muslim, Abu Dawud, Tirmidhi, Nasa’i, and Ibn Majah: If the two [countervalues] are of different kinds, then sell as
you like, provided that the deal is hand to hand. Or, finally, the Hadith related by Ibn Hibban and Ibn Majah:
Verily, a sale is what takes place when there is mutual agreement.

Several of the jurists appealed to ijma’ as the justifying factor”™ An interesting twist to the same was
claimed by Badr al Din al ‘Ayni, in his commentary on a/ Hidayah, in which he explained that murabaha is lawful:

i

... because the item for sale is known, and so is the price. People deal in it without anyone’s objecting to it.
And when people deal in something without objecting to it, that is proof in itself of its validity because the
Prophet, upon him be peace, said, ‘What is considered becoming by the Muslims is considered becoming by
Allah-?”xxll

In the classical Islamic hierarchy of evidence, the indicators, adillah, from the Qur’an, the Sunna, and the
ijma’ are the ones that carry the most weight. It should be clear from the foregoing, however, that the proofs
adduced from those sources are hardly specific to murabaha, and thus quite open to challenge. Clearly, the jurists
had to rely on other evidence from other sources in order to establish the lawfulness of this particular transaction. In
other words, while the jurists did cite evidence from the Qur’an and the Sunna in support of murabaha, the evidence
itself is in no way specific to murabaha. Moreover, while the root of the word murabaha, r-b-h, is used in the
Qur’an,™" the transaction known as murabaha is nowhere mentioned in the Book of Allah. Likewise, no specific
mention of the transaction is to be found in even the weaker Hadith literature. In other words, the most pertinent
and substantial indicators for the legitimacy of the murabaha transaction are the ones accorded the least weight of
all by the jurists.

VI. OTHER CONSIDERATIONS IN THE LEGITIMACY OF MURABAHA

Burhan al Din al Marghinani (d. 593AH), in his work al Hidayah fi Sharh al Bidayah, the mainstay of latter
Hanafi figh scholarship, first has recourse to legal principle when explaining the legitimacy of murabaha: “It is
lawful owing to its meeting all the conditions for validity,” (ja’iz li istijma’i shara’it al jawaz). Thereafter, his
commentator, Ibn al Humam noted,

Since more than just the meeting of conditions is required to establish legitimacy, the author further
mentioned the occasioning factor by saying, ‘There is a great need for this sort of dealing because one
inexperienced in the ways of business will have to depend on those more experienced, and be satisfied with
paying as much as the more experienced one has paid, plus an additional amount of profit. This is why it is
essential to term these sales lawful.” It should be clear that there is no need for proof of their legitimacy
beyond the proof establishing the legitimacy of sales in general when there is mutual agreement and there is
nothing to interfere with the conditions for a valid sale. Rather, the proof of the legitimacy of sales in general
is the proof of the legitimacy of murabaha and tawliyah.™"

Here, what the commentator means when he refers to “meeting conditions” is that it is not enough for a
transaction to fulfil the prescribed legal formula of there being a buyer, a seller, an object for sale, an offer by the
seller, and an acceptance by the buyer. These are the elements of a transaction deemed essential by the classical
jurists. However, just because these elements are present, it does not automatically follow that the transaction will
be lawful. All of these elements, for example, are present in usury; and Allah has declared usury unlawful.

In addition, then, al Marghinani had to offer more convincing evidence for the legitimacy of this particular
transaction, murabaha. That is why he mentioned the occasioning factor, or illa. The classical jurists explained
that while there are no occasioning factors in matters related to worship, ibadat, because these are related to the
inscrutable will of the Almighty, there are always occasioning factors in transactions, mu ‘amalat, because these are
related to the worldly interests of humans.™ They further explained that the benefit of occasioning factors is that
they facilitate an understanding of Shari ‘ah rulings and categorizations by clarifying cause and effect relationships
in the law. If a feature can be shown to constitute the occasioning factor behind a ruling in a principal case, then it
becomes relatively easy to establish the same ruling in a novel case with the same feature.

What al Marghinani and his commentators, both Ibn Human and Badr al Din al ‘Ayni, appear to be
attempting, however, is to provide a rationale for the transaction; thereby establishing its ethical and Islamic
legitimacy. Not all jurists, however, held that a rationale, or hikmah, could function as an ‘lla or occasioning
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factor.™" That they resorted to this sort of justification is indicative of the difficulties they had with the transaction
and its apparent according of a money value to time.

VII. CONCLUSION: REVISITING THE SOURCES

These efforts on the part of the jurists were expended in the attempt to legitimize a transaction they
recognized as essential to the success of the marketplace in their times. To my mind, the recourse by the classical
jurists to a rationale for murabaha was essentially the same as recourse to maslaha or the public interest. Of course,
not all the classical jurists held maslaha to be a valid indicator; and that may well explain the approaches taken by
the Hanafi jurists mentioned here.

What may be deduced here, however, is that murabaha, in its protecting the innocent consumer, actually
assigns a money value to trust rather than to time. The same is true of the other two sales of trust, Tawliyah and
wadi ‘ah, where there is no increase, because there is a value to knowing, and to being able to trust that knowledge.
Seen from this perspective, murabaha contains nothing that could be considered grounds for prohibition or legal
disapproval, karahah. On the contrary, such an appreciation of the value of trust™" is key to the understanding of
Islamic contractual justice in general. ™" When dealing with the challenges of modern financial practice, it may be
noted that consideration of such factors may well lead to a new appreciation for the Shari ‘ah.
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